STATE OF CALIFORNIA
ENERGY RESOURCES CONSERVATION
AND DEVELOPMENT COMMISSION

In the M atter of:

Informational Proceeding to Develop Docket 97-DC& CR-1
Recommendations for Amending the Ener gy
Commission’s Responsibilities and Activities Related
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Regulations Pertaining to Data Collection and
Disclosur e of Energy Commission Records

S N N N N N N N N N N N

August 6, 1997

NOTICE OF STAFF WORKSHOP TO DISCUSS PROPOSED
CHANGESTO THE ENERGY COMMISSION’S
CONFIDENTIALITY REGULATIONS

On May 21, 1997, the California Energy Commission adopted an Order Instituting
Rulemaking in order to consider changes to its data collection and confidentiality
regulations (Cal. Code Regs., tit. 20, sections 1301 et seg., and 2501 et seq.) In addition,
the Energy Commission adopted an Order Instituting Informational Proceeding at its June
25, 1997 Business Meeting and joined the two proceedings in one docket in order to
consider a broad range of changes to its data-related activities. This proceeding is
informally referred to as the Energy Market Information proceeding, and the Energy
Commission has delegated the authority to conduct the proceeding to the Ad Hoc
Information Committee (Committee).

On Jduly 1, 1997, the Ad Hoc Information Committee conducted the first workshop in this
proceeding. Participants discussed a broad range of issues, ranging from specific data
collection requirements and confidentiality procedures to the general role of the Energy
Commission in collecting, analyzing, and disseminating energy market information. Asa
result of the specific discussion about confidentiality that occurred at this workshop, staff
has drafted proposed changes to the Energy Commission’s confidentiality regulations.

Staff would like to receive comments at a workshop to be held August 20, 1997 about
whether its proposed changes address the participants concern that the process for
designating data submitted to the Energy Commission as confidential under the Public
Records Act (Government Code section 6250 et seq.) requires modification due to electric



industry restructuring. The proposed changes (drafted in underline and strikeout format)
will be sent, upon request, by U.S. mail or electronic mail to any interested parties;
changes will also be available on the Internet at (www.energy.ca.gov/marketinfo). If you
would like a copy of this draft language, please contact the Project Secretary, Barbara
Crume, at (916) 654-4791 (bcrume@energy.state.ca.us)

This staff workshop will be held:

Wednesday, August 20, 1997
9am.-12p.m.
CALIFORNIA ENERGY COMMISSION
Hearing Room A
1516 Ninth Street
Sacramento, CA 95814
(WHEELCHAIR ACCESSIBLE)

Parties are encouraged to file written comments on the proposed changes, as well ason
any other issues related to confidentiality they would like to discuss or the Committee to
consider. In order to be prepared to discuss these comments, it would be helpful to receive
them by August 18, 1997, but such comments can be filed later or brought to the
workshop. Written comments must include Docket No. 97-DC& CR-1 on the cover page
and acopy must be filed with Dockets at:

CALIFORNIA ENERGY COMMISSION
Dockets Office
Attn: Docket 97-DC& CR-1
1516 Ninth Street, MS-4
Sacramento, CA 95814-5512

The publicisinvited to attend this workshop and will have the opportunity to comment.
Information about public participation is available from the Energy Commission's Public
Adviser's Office at (916) 654-4489 or toll-free at (800) 822-6228. Please also contact the
Public Adviser's office if you have a disability and require reasonable accommodation to
participate at the workshop. Questions about participating in staff workshops or technical
guestions regarding the issues being discussed should be directed to Jonathan Blees of the
Office of Chief Counsel at (916) 654-3953. News media inquiries should be directed to
Assistant Executive Director Claudia Chandler at (916) 654-4989.



ATTACHMENT A
Article 2. Disclosure of Commission Records
§ 2501. Policy.

The California L egidature has declared that access to information concerning the
conduct of the people's businessis afundamental and necessary right of every person in this
state, and has also recognized that there are sound reasons for protecting privacy. The
Commission has adopted these regulations so that members of the public will fully understand
and be given the opportunity to exercise their right to inspect and copy Commission records
with the least possible delay and expense, and so that legitimate interests in confidentiality will
be protected.

Note: Authority cited: Sections 25213 and 25218(e), Public Resources Code and Section
6253(a), Government Code. Reference: Sections 6250 and 6254, Government Code and
Sections 25223 and 25321, Public Resources Code.

§ 2502. Scope.

This Article applies to inspection and copying of all records. It appliesto any person
making any request to copy or inspect records. It appliesto any request by any person for the
commission to keep arecord confidential, including, but not limited to, requests pursuant to
Section 25321 of the Public Resources Code.

Note: Authority cited: Sections 25213 and 25218(e), Public Resources Code, and Section
6253(a), Government Code. Reference: Sections 25223 and 25321, Public Resources Code.

8§ 2503. Construction and Definitions.

(@ ThisArticle implements the California Public Records Act (Sections 6250-6261-¢t
seq. of the Government Code) and shall be construed in a manner consistent with that Act.

{b)——Unlessthe contextrequiresotherwise-f-or purposes of this Article the
fellewing- definitionsin the California Public Records Act and the following definitions shall

apply:
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(41) "Confidential record" means arecord which has been determined to be

confidential ane-unavattableto-thepublie-pursuant to Section 2505.

(52) "Applicant" means aprivate third party requesting the Commission to keep a
record confidential pursuant to Section 2505.

(#¥3) "Petitioner" means a person requesting to inspect or copy a confidential record
pursuant to Section 2506.

(84) "Petition" means arequest, pursuant to Section 2506, to inspect or copy a
confidential record.

Note: Authority cited: Sections 25213 and 25218(e), Public Resources Code and Section

6253(a), Government Code. Reference: Section 25223, Public Resources Code and Sections
6250-6261. Government Code.

§ 2504. I nspection and Copying.

@ Reguests._This section appliesto all records, except records deemed
confidential, which are subject to the provisions of Section 2506.

(b) A request to inspect or copy arecord may be made orally or in writing to the
Office or Division where the record is kept, to the Executive Director-erte-the
Communtcations-Office. The Public Adviser will assist personsin requesting records. A
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request shall describe the record sought in suff|C| ent detail so that it can be identified and found
by aCommlsson empl oyee—P » , ,

(bc) Timeand Place. A request to inspect or copy areadily identifiable and
available record shall be satisfied within elght-werking-heudrs ten days of receipt of the request

unless the need to complete processing or filing of the record, the use of the record by another
person or a Commission employee, the volume of requests, er the unavailability of
Commission employees, or other unusual circumstances renders such aresponse
impracticable, in which case the Commission will notify the person making the request of the
need for an extension within ten days of the request. Such extension shall not exceed ten
working days. All records except records determined to be confidentia pursuant to Section
2505 or Section 2506 shall be made available for inspection and copying Monday through
Frlday generally between 8 am.and5p. m. at the Commlssonsofflces Reeerelssabmrtted%e

shall make reasonable efforts to prowdefacmtlesfor ingpection of records, including a desk for
notetaking.

(ed) Protection of Records.

Records may be inspected or copied only at Commission offices. The Executive
Director may designate a particular place for the public to inspect or copy records. He or she
may establish procedures for responding in afair and orderly manner to numerous requests,
including, when strictly necessary to prevent disruption of Commission functions, establishing
a specific time each day for inspection and copying. He or she may require a Commission
employee to be present at the time of inspection or copying, but such employee shall not
disturb a person inspecting or copying records. Where necessary, copies of records rather than
originals may be provided for inspection.

(de) Computer Records.

Inspection and copying of computer records and other records whose form makes
inspection or copying difficult or impracticable shall bein a manner determined by the
Executive Director. If providing an exact copy isimpracticable, some type of copy shall
nevertheless be provided.

(ef)  Copies.
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Except for records determined to be confidential pursuant to Section 2505 or Section
2506, copies and certified copies of all records are available to any person for afee—Fhefee

Wh|ch shall be pald at thetime arequest is made—A—FequeﬂﬁfeF&eepyLeL&Fead%LMenﬂﬂable

elays—Thefeefor prowdlng acopy or acertlfled copy shall be no hlgher than the actual cost of
providing the copy, or the prescribed statutory fee, whichever isless.

NOTE: Authority cited: Sections 25213 and 25218(e), Public Resources Code and Section
6253(a), Government Code. Reference: Section 25223, Public Resources Code and Sections
6253(a), 6256 and 6257, Government Code.

§ 2505. Designation of Confidential Records.

@ No confidential record, or record which is the subject of a pending application,
shall be disclosed except as provided by Section 2506 or 2507, unless disclosure is ordered by
acourt of competent jurisdiction.

(@)  Application for Confidential Designation.

(1) Third Parties.

(A)  Any private third party giving custody or ownership of arecord to the
Commission shall indicate any desire that it be designated a confidential record and not
publicly disclosed but failure to so indicate at the time the record is submitted to the
Commission is not awaiver of the right to request confidentiality later. An application for
confidential designation shall:
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(&) beonasheet or sheets separate from but attached to the record;
(2i))  specificaly indicate those parts of the record which should be kept confidential;

(3ii) statethe length of time the record should be kept confidential, and provide
justification for the length of time;

(4iv) citeand discuss {H-the provisions of the Public Records Act or other law which
allow the Commission to keep the record confidential-and-{i)-thepublicnterestin
nendisclosareof- therecord. If the applicant believes that the record should not be disclosed
because it contains trade secrets or its disclosure would otherwise cause |oss of a competitive
advantage, the application shall also state the specific nature of the advantage and how it
would be lost, including the value of the information to the applicant, and the ease or difficulty
with which the information could be legitimately acquired or duplicated by others;

(5v) state whether the information may be disclosed if it is aggregated with other
information or masked to conceal certain portions, and if so the degree of aggregation or
masking required. If the information cannot be disclosed even if aggregated with other
information or masked, the application shall justify why it cannot;

(6vi) state whether and how the information is kept confidential by the applicant and
whether it has ever been disclosed to a person other than an employee of the applicant, and if
S0 under what circumstances,

(#vil) contain the following certification executed by the person primarily responsible
for preparing the application: "l certify under penalty of perjury that the information contained
in this application for confidential designation is true, correct, and complete to the best of my
knowledge." Where the applicant is a company firm, partnership, trust, corporation, or other
business entity, or an organization, or association, the certification shall also state that the
person preparing the request is authorized to make the application and certification on behalf
of the entity, organization, or association.

(B)  Animproper or incomplete application shall be returned to the applicant with a
statement of its defects. The record for which confidentiality was requested shall not be
disclosed for 30 days after return of the application to alow anew application to be submitted.

A-5



(@) Executive Director’ s Determination.

(1) The Executive Director shall, after consulting with the General Counsel,
determineif an application for confidential designation should be granted. An application shall
be granted unless the applicant has failed to make any reasonable claim that the Public Records
Act or other provision of law authorizes the Commission to keep the record confidential. The
Executive Director or the General Counsel may, within fourteen days after receipt of an

application, require the applicant to submit any additional information necessary to rule on the
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application. |If the additional information is not submitted within fourteen days of receipt of the
request, the Executive Director may deny the application. The Executive Director’s
determination shall be in writing and shall be issued no later than thirty days after receipt of an

application.

(i) After adenial of an application, the information sought to be designated
confidential shall not be available for inspection or copying for a period of 30 days, or, in the
event that the applicant files an appeal with the Commission, within 30 days of the
Commission decision on the appeal.

(D)  Repeated Applications for Confidential Designation. If an applicant’s prior
application for confidential designation of substantially similar information has been granted
pursuant to Section 2505, an application for confidential designation need contain only a
certification, pursuant to Section 2505(a)(vii), that the information submitted is substantially
similar and that all facts and circumstances rel evant to the granting or approval of the
application are unchanged. Such an application shall be deemed granted or approved, as the

case may be.
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[Note: The following section is designed to allow the Commission to designate as confidential
categories of information submitted by third parties without requiring an application.]

(BE) Automatic Designation. The following information submitted by a private
third party shall be treated as confidential without an application for confidentiality:

(i)
(i)
(iii)

(2 Other Public Entities. When another state or |ocal agency possesses

information pertinent to the responsibilities of the Commission that has been designated by that
agency as confidential under the Public Records Act, the Commission may request and the
agency may submit the information to the Commission without an application for confidential
designation. The Commission shall treat such information as confidential unless disclosure is
ordered by a court of competent jurisdiction.

(3) Commission Documents

(A) | nformation generated by Commission staff that is entitled to confidential
treatment under the Public Records Act shall be treated as confidential without an application
for confidential designation. Any private third party or other public entity may request to
inspect or copy such records by filing a petition pursuant to section 2506.

(B) Contracts

(i) Information that is submitted in a bid shall be treated as confidential prior to the
notice of proposed award, and any successful bidder who wishes the Commission to treat any
information contained in abid as confidential shall file arequest pursuant to subsection (a)(1)
of this section within five days of the posting of the notice of proposed award of the bid.

(i) When the terms of a contract between the Commission and a contractor specify
that certain information that will be provided to the Commission under the terms of the
contract is confidential, the Commission shall treat that information as confidential without an
application for confidential designation.

Note: Authority cited: Section 25218(e), Public Resources Code; and Section 6253(a),
Government Code. Reference: Sections 25223, 25321, and 25364, Public Resources Code.
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(a) Form of Request. A request for inspection or copying of any confidential

record, shall be awritten petition to the Commission. |t shall state the facts supporting a
conclusion that the Commission should disclose the confidential record.

(b) Commission Decision.

(1) If the petition is for inspection or copying of arecord received from a private
third party, a person under contract to the Commission, or another government agency, the
Executive Director shall, within one day of receipt of the petition, provide a copy of the

petition to the person or entity that submitted the information and reguest to release the record.
Any party not wishing to give permission for the record’ s release may supplement the initia
application for confidential designation within five working days of the receipt of the request

for permission.
(2) The Commission shall issue a decision on the petition within ten days of its

receipt. A decision that arecord should be disclosed shall be effective ten days after issuance
and shall not be subject to reconsideration. A decision that the record is exempt from
disclosure shall be effective immediately and shall not be subject to reconsideration.

(c) List of Records Determined to be Confidential. The Executive Director shall
maintain alist of records the Commission orders held confidential pursuant to Section 2506(d).

Any petition for such information shall be deemed denied unless the petitioner alleges
changed circumstances which require areversal of the Commission’s previous order. A
petition for such information shall be returned to the petitioner with a copy of the
Commission’s previous order, acopy of these regulations, and an explanation of the
reguirement to show changed circumstances. An amended petition may be submitted.

8 2507. Disclosur e of Confidential Record.

@ The Executive Director may disclose records determined confidential pursuant
to Section 2505 or Section 2506 to:

(@) Commission employees whose Commission work requires inspection of the
records.

(b2)  Personsunder contract to the Commission whose work for the Commission
requires inspection of the records and who agree in a contract to keep the records confidential.
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(€3)  Other governmental bodies which have aneed for the records related to their
official functions and which agree to keep the records confidential and to disclose the records
only to those employees whose agency work requires inspection of the records. On behalf of
the Commission the Executive Director may request and agree to maintain the confidentiality
of other agencies confidential records.

(d4) Any person, prow ided that the Executlve Dlrector has masked or aggregated the
information rthemal t -to the
point necessary to Qrotect confldentlal |t¥, or prowded that the appllcant has otherW|se
consented in writing to the disclosure.

(eb)  The Executive Director shall advise the private third party to whom the
confidential designation belongs of the disclosure to persons in subsections {b),{€}-anrd-{e}-(2),
(3), and (4) of this section of records determined confidential pursuant to Section 2505 or
Section 2506.

NOTE: Authority cited: Section 25218(¢e), Public Resources Code and Section 6253(a),
Government Code. Reference: Section 25223, Public Resources Code.

§ 2500. Security of Confidential Records.

The Executive Director is responsible for maintaining the security of confidential
records and records determined by the Commission to be unavailable pursuant to Sections
2505 and 2506.

NOTE: Authority cited: Sections 25213 and 25218(e), Public Resources Code and Section
6253(a), Government Code. Reference: Section 25223, Public Resources Code.

§ 2510. Delegation of Authority and Responsibilities.

The Executive Director may delegate any of hisor her authorities or responsibilities
under this Article to any Division Chief.

A-13



NOTE: Authority cited: Sections 25213 and 25218(e), Public Resources Code and Section
6253(a), Government Code. Reference: Section 25223, Public Resources Code.
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